IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ROBERT KOFSKY G VIL ACTION
V.
CHEM CAL RESI DENTI AL MORTGAGE

CORPORATI ON and CHASE MANHATTAN :
MORTGAGE CORPORATI ON : NO 98-0323

VEMORANDUM AND ORDER

HUTTON, J. Oct ober 28, 1999

Presently before the Court are Defendants’ Mdtion for Summary
Judgnent (Docket No. 9), Plaintiff’s Response to Defendants’ Mtion
for Sunmary Judgnment (Docket No. 15), Plaintiff’'s Sur Reply to
Def endants’ Mtion for Summary Judgnent ((Docket No. 18), and
Def endants’ Reply Menorandum of Law in Support of Mtion for

Summary Judgnent (Docket No. 21).

| . BACKGROUND

Having drawn all reasonable inferences in the |ight nost
favorable to the nonnovant, the pertinent facts are as follows.
Robert Kofsky (“Plaintiff”) brings this action against his forner
enpl oyers Chem cal Residential Mrtgage Corporation (“Chem cal”)

and Chase Manhattan Mortgage Corporation (“Chase”) (collectively,



the “Defendants”).\! Plaintiff states three clains: (1) Breach of
Contract (Count 1); (2) Fraud (Count 11); and (3) Pennsyl vani a Wage
Paynent and Col |l ection Law (“WPCL”) 43 Pa. Cons. Stat. Ann. § 260.1

et seq. (Count 111).
Prior to January 1995, Plaintiff was enpl oyed by GVAC Mort gage

(“GVAC). Wiile still at GVAC, Plaintiff discussed with Terry
Wlliams (“WIllians”), Chemical’s National Retail Production
Manager, the possibility of enploynent with Chem cal. (PlI."s

Amend. Conpl. f1 11-12). Wllianms told Plaintiff that he would
earn comm ssions “based upon the overall production of builder
business in the territory [Plaintiff] managed” and that such
comm ssions would not be limted to only the buil der business he
produced directly. (Pl.’s Anmend. Conpl. § 12).

Plaintiff interviewed with Chem cal on Decenber 20, 1994.
(PI.”s Amend. Conpl. { 13). In a letter dated January 4, 1995
Chenical offered Plaintiff enploynent.\? (Pl.’s Anend. Conpl. T
14). Plaintiff responded to Chemcal’s |letter by nenorializing his
understanding of his entire enploynent agreenent in a two page
docunent whi ch he subsequently provided to Chem cal upon acceptance

of its enploynent offer. Neither Chemcal’s offer letter nor

Y o April 1996, after Plaintiff was hired by Chenical, the parent conpani es of each
Def endant nerged and the resulting entity operated under the Chase name. Therefore,
while Plaintiff was first hired by Chemi cal, he was enpl oyed by Chase post-nerger.

2l Chemical's letter expressly states that Plaintiff’s enploynment at Chemical was to
be at-will and that it reserved the right to change Plaintiff’'s terns and conditions
of enmploynent. (Def.’s Ex. 3). Moreover, Plaintiff acknow edges that he was an at-
will enployee. (Pl.’s Mem of Lawin Cpp’'n to Def.s’ Mdt. for Summ J. at 1).
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Plaintiff’s docunents articulated that Plaintiff would be paid on
all “Builder Report Type 5" (“Report Type 5") |l oans generated in
his territory. It nust be noted that while Chemcal’s offer letter
and both of Plaintiff’'s docunents are silent as to the manner in
which Plaintiff would earn comm ssions, the heart of Plaintiff’s
three clains is that his comm ssion earnings “would be [based] on
all builder business generated in the Eastern United States,
regardless of whether [Plaintiff] was directly involved in
generating said business.” (Pl.’s Anend. Conpl. § 16). Plaintiff
al so clains, however, that other agreenents were nmade as to his
comm ssion earnings. (See Pl.’s Anend. Conpl. f 17). Relying on
these agreenents, Plaintiff alleges that he entered an enpl oynent
contract with Chem cal on January 4, 1995. (Pl.’s Anend. Conpl. ¢
17). He was hired as the Regional Vice-President of the National
Bui |l der Services Division. (Pl.’s Anmend. Conpl. T 2).

Plaintiff alleges that shortly after he commenced his
enpl oynent with Chem cal, he realized that he was bei ng deprived of
comm ssion earnings because Chemcal’s internal, conputerized
tracki ng system for nortgage originations (the “PACS systent) was
defective.\® (Pl.’s Amend. Conpl. T 22). Plaintiff specifically

clains that in order that he be paid all conm ssions earned as the

parties agreed, | ocal Chem cal agents had to i nput the appropriate

3 as previously stated, the PACS systemis a conputer program which tracks, inter
alia, Report Type 5 business for the purpose of, inter alia, calculating comm ssion
ear ni ngs.



transaction codes into the PACS system the appropriate code for
Plaintiff’s conm ssions was a Report Type 5. (Pl.’s Arend. Conpl.
1 23). Plaintiff alleged that the |local agents were not doing so
and he was therefore deprived of conmm ssion paynents owed him
pursuant to his enploynent contract. (Pl.’s Anend. Conpl. Y 24).
Plaintiff conplained of the alleged PACS system flaw to nunerous
Chem cal enpl oyees, (Pl.’s Anend. Conpl. § 26.), including those
enpl oyees Plaintiff believed to possess the authority to change the
PACS system Plaintiff alleges that Chem cal failed to renedy the
PACS systems problem (Pl.’s Arend. Conpl. § 27).

Chem cal nerged wth Chase on April 1, 1996. (Pl.’s Anend.
Conpl. 9 28). At the tine of the nerger, Plaintiff’s supervisor,
Cleve Smth (“Smth”), stated that Plaintiff’s conpensation would
accord with his original enploynent contract. (Pl.’s Arend. Conpl.
1 29). Plaintiff alleges that after the nerger, he was not paid in
accordance with the ternms of his enploynent contract. (PlI."s
Amend. Conpl. § 30). Plaintiff further alleges that Chase further
breached his enpl oynent contract when it unilaterally changed his
conpensation structure. (Pl.’s Arend. Conpl. § 31). Plaintiff
also alleges that inreliance on Smth' s representations regarding
Plaintiff’s conm ssions, he rejected an offer of enploynent from

GWC. \* (Pl.’s Anend. Conpl. 9§ 44). He alleges that Chase

4 Plaintiff's Arended Conpl aint states that GVAC offer plaintiff a job. (Pl.’s
Amend. Conpl. 9§ 44). Plaintiff stated in his deposition testimony, however, that GMAC never offered him ajob. (Pl.’s
Dep. p. 941 at 18-20).



fraudulently m srepresented its intent with regard to fixing the



PACS system so as to induce Plaintiff to reject GVAC s job offer.
(Pl."s Anrend. Conpl. {9 47-52).

Plaintiff resigned from Chase and thereafter brought the
instant action to recover, inter alia, allegedly earned but unpaid
comm ssions and interest thereon, |iquidated damages, fees and

costs.

1. DI SCUSSI ON

A. Legal Standard: Summary Judgnent Under F.R C. P. 56

Summary  j udgnent is appropriate “if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U S. 317,

323, 106 S. C. 2548, 2553 (1986). Once the novant adequately
supports its notion pursuant to Rule 56(c), the burden shifts to
the nonnoving party to go beyond the nere pleadings and present
evi dence through affidavits, depositions, or adm ssions on file to
show that there is a genuine issue for trial. See id. at 324. A
genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).




When deci ding a notion for sunmary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am, Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U'S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgnent, even if the
quantity of the noving party’s evidence far outweighs that of its
opponent. 1d. Nonetheless, a party opposing summary j udgnent nust
do nore than rest upon nere allegations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d Gir. 1992).

1. Count |: Breach of Contract

Plaintiff clainms that Defendants’ failure to pay Plaintiff
comm ssions on all Report Type 5 nortgage loans closed in his
territory constitutes a breach of his enploynent contract.
Def endant s argue that there can be no such breach for Plaintiff was
an enpl oyee at-will throughout his tenure at Chase, and that his
at-wi Il status precludes the Court fromrecognizing his claim

Plaintiff admts that Defendants hired him as an at-wll
enpl oyee. (Pl.’s Mem of Lawin Qop’'n to Def.s’ Mdt. for Summ J.
at 1). It is well settled under Pennsylvania |aw that a contract
of enploynment that does not specify a definite duration of
enpl oynment is presuned to be termnable at the will of either

party. Pipkin v. Pennsylvania State Police, 693 A 2d 190, 191 (Pa.
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1997). It is also clear that in the absence of an express
agreenent to the contrary, an enployer is free to determne the

terms and conditions of enploynent. Haberern v. Kaupp Vascul ar

Surgeons Ltd. Defined Benefit Pension Plan, 24 F.3d 1491, 1497 (3d

Cr. 1994); Geen v. Edward J. Bettinger Co., 608 F. Supp. 35, 40

(E.D. Pa. 1984).

The instant matter does not concern the termnation of an
enpl oynent relationship but rather concerns the comm ssions
all egedly due Plaintiff under his all eged enpl oynent contract. The
issue therefore is whether there was an enforceable contract
bet ween the parties which entitles Plaintiff to collect comm ssions
all egedly owed him

The Court realizes and thereby agrees with Plaintiff that
every enploynent relationship is contractual in nature. Wo v.

Centocor, Inc., No. CIV.A 95-3900, 1995 W 672389, at *3 (E. D. Pa.

Nov. 9, 1995); Volk v. Pribonic, No. CV.A 94-2165, 1995 W

360186, at *2 (WD. Pa. April 11, 1995). Nevert hel ess, such a
“contractual nature” does not transform an express at-wll
relationship into one where Plaintiff is guaranteed rights under
| aw t hat do not exi st otherw se in such an enpl oynent rel ati onshi p.
Plaintiff alleges that although he was an at-w || enpl oyee, he had
a contract with Defendants regarding his conmm ssion earnings.
(See Pl.'s Amend. Conpl. § 15).

On January 4, 1995, Defendants namiled to Plaintiff a letter



of fering himenploynent. (See Def.s’ Ex. 3). Defendants’ letter
set forth Plaintiff’s terns of conpensati on, expressly stating that
“[t]his conm ssion programis subject to review and revision from
time to tinme at [Defendants’] discretion.\?® (Def.s” Ex. 3).
Plaintiff comrenced his enploynent on or about January 17, 1995,
and sought that sane day to clarify how his conm ssions were to be
earned and paid. (See Def.s’ Ex. 8 at 8:14 - 9:23, 27:21 - 28:8).
Def endants claimthat Plaintiff was inforned that he would receive
comm ssions for all Report Type 5 loans closedin his territory and

reported through the PACS system (See Def.s’ Ex. 8 at 8:14 -

9:23, 27:21 - 28:8 (enphasis added)). Plaintiff clains that his
under st andi ng of his conpensation package was that he was to be
paid commssions on all Report Type 5 loans closed in his
territory. (See PI.’s Anmend. Conpl. ¢ 16). Thus, upon
consideration of the pleadings, depositions, and adm ssions on
file, the Court holds that sunmary judgnment is inproper for there
exi sts a genuine issue of material fact as to Plaintiff’s breach of

contract claim Def endants’ Modtion for Summary Judgnent is

therefore denied on said claim

2. Count 11l: Fraud

Plaintiff brings a fraud claim under Pennsylvania |aw To

° said letter also states that upon acceptance of Defendants’ offer, Plaintiff's
enmpl oynent will be at-will, asserting that “[e] nploynent will be at our nutual
pl easure.” (Def.s’ Ex. 3).



state a claim for comon law fraud under Pennsylvania |aw,
Plaintiff nust allege the following: (1) a m srepresentation; (2)
a fraudul ent utterance thereof; (3) an intention by the nmaker that
the recipient will thereby be induced to act; (4) justifiable
reliance by the recipient upon the msrepresentation; and (5)

damage to the recipient as the proximate result. Hem spher x

Bi opharma, Inc. v. Asenio, No. CV.A 98-5204, 1999 W 144109, at

*8 (E.D. Pa. March 15, 1999) (citations omtted). Plaintiff’s
al l egations nust be supported by clear and convincing evidence.

Trans Penn Wax Corp. v. MCandless, 50 F.3d 217, 232 (3d Gr.

1995); Snell v. State Examining Bd., 416 A 2d 468, 470 (Pa. 1980);

Krause, 563 a.2d at 1187. Additionally, to recover on a fraud
claim Plaintiff nust denonstrate actual or pecuniary |oss. See

Rade v. Transition Software Corp., No. CIV.A 97-5010, 1998 W

767455, at *7 (E.D. Pa. COct. 30, 1998).

Plaintiff alleges that Defendants fraudulently induced
Plaintiff to forego an enploynent opportunity wth GVAC
Plaintiff’s fornmer enployer, when it msled Plaintiff as to its
intent to pay Plaintiff commssions “on all builder business,
regardless if [Plaintiff] directly produced t he business.” (Anend.
Conmpl. T 42). Plaintiff also alleges that Defendant represented
that the PACS system would be renmedied and that Plaintiff was
“guar ant eed accurate commi ssion summaries.” (Arend. Conpl. | 43).

Def endants argue, inter alia, that Plaintiff cannot offer




cl ear and convinci ng evi dence as requi red by Pennsyl vania | aw, see

Krause v. Geat lLakes Holdings, Inc., 563 a.2d 1182, 1187 (Pa.

1989), to support his fraud claim \Wether or not the plaintiff
has produced “clear and convi nci ng” evidence to support his claim
of fraud can best be evaluated by the Court at trial in responseto
a Rule 50 notion.

Therefore, upon consideration of the pleadings, depositions,
and adm ssions on file, the Court holds that sunmary judgnent is
i nappropriate for Plaintiff’s fraud «claim Accordi ngly,

Def endants’ Motion for Summary Judgnent is denied on said claim

3. Count 11l: Pennsylvani a Wge Paynent and Coll ecti on Law

Plaintiff <clainms that Defendants’ failure to pay the
commi ssions allegedly owed himis unlawful under the WPCL.\® The
WPCL provi des:

Whenever an enpl oyer separates an enpl oye fromthe payroll, or

whenever an enpl oye quits or resigns his enploynent, the wages

or conpensation earned shall beconme due and payabl e not | ater
than the next regular payday of his enployer on which such

wages woul d ot herwi se be due and payabl e.

43 Pa. Cons. Stat. Ann. 8 260.5(a) (West 1999). “Wages,” by
definition, include “all earnings of an enploye, regardless of
whet her determ ned on tinme, task, piece, or conmmssion. . . “ 43

Pa. Cons. Stat. Ann. 8 260.2(a) (West 1999). The WPCL does not

create a right to conpensation but instead offers “additiona

®  The Court notes that Plaintiff failed to all ege a violation of a particular WPCL
section, |eaving such determination to the Court’s discretion.
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protections to enployees by providing statutory renedies for the
enpl oyer’s breach of its contractual obligation to pay wages.”

Sendi v. NCR Conten, Inc., 619 F. Supp. 5787, 1579 (E.D. Pa. 1985)

(citations omtted). It is therefore the parties’ contract that
governs whet her specific conm ssions were earned by Plaintiff. See
id.

Accordingly, having already found that there is a genuine
issue of material fact as to whether such a contract existed
bet ween the parties, there also is a genuine issue of material fact
as to whether Plaintiff is entitled to collect comm ssions pursuant
to said contract under the WPCL. Therefore, the Court denies
Def endants’ Motion for Summary Judgnent on Plaintiff’s WPCL cl aim

An appropriate Order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ROBERT KOFSKY : CGAWVIL ACTION
V.
CHEM CAL RESI DENTI AL MORTGAGE
CORPORATI ON and CHASE MANHATTAN :
MORTGAGE CORPORATI ON : NO. 98-0323
ORDER

AND NOW this 28th day of Cct ober, 1999, upon
consi deration of Defendants’ Mtion for Sunmary Judgment (Docket
No. 9), Plaintiff’s Response to Defendants’ Mtion for Sumrary
Judgnent (Docket No. 15), Plaintiff’'s Sur Reply to Defendants’
Motion for Summary Judgnent ((Docket No. 18), and Defendants’ Reply
Menor andum of Law in Support of Mtion for Sunmary Judgnent (Docket
No. 21), IT IS HEREBY ORDERED t hat:

(1) the Defendants’ Motionis DENIED as to Plaintiff’s breach
of contract claim

(2) the Defendants’ Mdtion is DENIED as to Plaintiff’s fraud

claim and
(3) the Defendants’ Mdtion is DENIED as to Plaintiff’s WPCL
claim

BY THE COURT:

HERBERT J. HUTTON, J.



